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• You can COPYRIGHT your invention, right? 
• You can PATENT your brand names, right? 
• You should TRADEMARK your corporate 

name, right? 
• WHY DO YOU CARE?  Trying to apply the 

wrong IP rules to a property may destroy 
any possible protection. 



• Legal monopolies that allow only the 
owners to make, sell, use, 
import….what is “patented.” 

• Protects things like machines, 
chemical compositions, manufacturing 
processes, and even new business 
methods. 



• MYTH NO. 1: You can protect an 
invention by mailing yourself a letter 
which describes your invention. 

• REALITY: Mailing yourself a letter (a 
“poor man’s patent”) does little, if 
anything to protect an invention. 

• WHY DO YOU CARE?: Patent rights can 
be lost, if the inventor (relying on a 
“poor man’s patent”) fails to file a real 
patent application within certain strict 
time limits. 



• EXPLANATION: No US patent protection 
is possible, unless a patent application is 
filed within ONE YEAR of (among other 
events): 
–  the first public use of the invention; 
– a sale of the invention (even an offer for 

sale); 
– a description of the invention in a printed 

publication. 

• STILL MORE: Foreign patent protection 
can be lost with NO grace period. 



• MYTH NO. 2: You cannot patent 
something that is just a new 
combination of old parts. 

• REALITY: Most inventions are merely 
new combinations of old parts. 

• WHY DO YOU CARE?: Assuming that 
patent protection is impossible may 
lead to squandering millions of dollars 
in value. 



• MYTH NO. 3: It is easy to get around a 
patent - just change a few things, or add 
something to the item shown in the patent. 

• REALITY: Patent claims (little-understood 
part of a patent that defines its protection) 
often covers MUCH more than just the item 
shown in a patent. 

• WHY DO YOU CARE?: Patent infringement 
liability (or even the litigation itself) can 
financially destroy a person or business. 



• MORE OF WHY YOU CARE: If you 
believe that patents are easily 
circumvented, and therefore not 
worth the time and expense, you 
may miss the opportunity for 
securing your most valuable asset. 



To deal with Myth #3, you must 
know basics of “patent claims.” 

A “patent claim” is a “CHECKLIST” 
for infringement or validity. 

A “patent claim” is explained by the 
text and pictures in a patent, but 
is not usually limited to only that 
disclosure. 



Generic patent claim for a “widget”: 
 1.  A widget comprising: 
   A; 
   B; 
   C; and 
   D 







• MYTH NO. 4: When someone is accused of 
patent infringement, the lawyer next door, 
or your in-house lawyer can advise you 
about you about next steps - it is only 
getting a patent that requires a licensed 
patent attorney license. 

• REALITY: One accused of patent 
infringement has a duty to act without 
“objective recklessness” = (usually) 
seeking a COMPETENT non-infringement 
and/or invalidity opinion. 



WHY DO YOU CARE?  
Failure to either immediately stop the 
alleged infringing activity (not always 
practical), or obtain a COMPETENT non-
infringement and/or invalidity opinion, 
upon a finding of infringement, will often 
result in the finding to WILLFUL 
INFRINGEMENT and increase in penalties 
(up to 3x damages). 



• Protects EXPRESSION of ideas and 
information, NEVER protects the 
underlying ideas or information. 

• Protectable by Copyright: Books, 
software, movies, sculptures, 
photographs, paintings, recorded 
music…. 

• Not Protectable by Copyright: a recipe, 
a mathematical theorem, telephone 
listings…. 



• MYTH NO. 1: If you change someone else’s 
work enough (the “percent change rule”), 
you can “get around” their copyright. 

• REALITY: Copyright covers much more than 
just literal, verbatim copying,  including the 
making of DERIVATIVE WORKS. 

• WHY DO YOU CARE? Professing that one 
changed another’s work may well be an 
admission of copyright infringement. 



• MYTH NO. 2:  If you pay for a copyrighted 
article, you own it, especially if you paid to 
have it made (anything you pay for is a 
“work for hire”). 

• REALITY: Ownership of a copyrightable 
work usually arises ONLY from… 
– creating the work yourself; 
– having your EMPLOYEE create a work as part 

of his/her job; 
– a WRITTEN assignment. 



• WHY DO YOU CARE?  Companies often 
pay independent contractors for the 
creation of copyrightable works, only 
to find out that they do not own the 
end product. 
– EXAMPLE: Custom software. 
– EXAMPLE: Ad agency work. 



•  MYTH NO. 3: You (or others) only have 
copyright protection if something is filed with 
the government. 

•  REALITY: Under current law, copyright exists 
at the moment a protectable work is reduced 
to tangible form. 

•  WHY DO YOU (BUSINESS OWNER) CARE? One can be liable 
for infringing a copyrighted work for which no filing has ever 
occurred. 

•  WHY DO YOU (COPYRIGHT OWNER) CARE? (for a 
copyright owner): Despite above, one must register a work 
before suing for infringement, and can even lose the right to 
statutory damages and attorneys fees, if registration comes 
too long after publication and an act of infringement (registration 
matters). 





• MYTH NO. 1: The trademark system exists just to 
make companies rich. 
• REALITY: All trademark rules are for protecting the 
public from confusion, and to make commerce work.  
Value of trademarks is just a nice side effect for 
owners. 
• WHY DO YOU CARE?: Understanding trademarks 
will help you protect you reputation and market 
power, help avoid a great deal of trouble and 
expense, AND allow you to live in a society and 
economy that works. 





•  “LIGHT BULB” (for light bulbs) – NO! 
•  “ROUGH STUFF” (sand paper) – EVENTUALLY 
•  “SEARS” - EVENTUALLY 
•  “SKIN SO SOFT” - YES 
•  “EXXON”, “KODAK”, ETC. – YES!! 





• MYTH NO. 2: If the Secretary of State’s 
Office says a “name” is available as a 
corporate name, it’s ok to put up the 
signs, do business under that name, 
brand products under that name... 

• REALITY: You can easily incorporate 
under a name which, if used publicly, 
may infringe trademark rights of a third 
party. 



• WHY DO YOU CARE?: Most corporate clients of law 
firms believe that they are free to use their 
corporate names for any purpose they wish – and 
are not happy when sued for trademark 
infringement after… 
–  the law firm incorporated them with no mention of 

trademarks; 
–  the signs go up and the stationary is printed; 
–  the yellow page ads are placed; 
–  the reputation is established under the new name... 



• MYTH NO. 3: Filing an assume name 
certificate (“DBA”) creates exclusive rights 
in a name. 

• REALITY: Business and Commerce Code, 
Chapter 36, Sec. 17 provides that 
assumed name certificates create no 
trademark rights. 

• TROUBLE: Same as incorporation. 



• MYTH NO. 4: Trademark infringement is 
easy to understand and to avoid - just 
differentiate spellings a little, change 
capitalization, add a word, etc. 

• REALITY: Trademark infringement exists 
upon the use of ANY trademark (even 
completely different words) which, in 
view of an earlier used mark of a third 
party, creates merely the LIKELIHOOD of 
confusion as to source, sponsorship, 
approval or affiliation. 



• REALITY (cont.) 
– “ECKSAHN” would probably infringe 

EXXON for automobile related goods 
or services. 

– “RED DELICIOUS” (for computers) 
Could very possibly infringe APPLE 
(for computers). 



• REALITY (cont.) 
– HOWEVER 

• even “APPLE” (as a record label) 
does NOT infringe APPLE (for 
computers) 

• “FORD” (for a modeling agency) 
did not infringe FORD (for motor 
vehicles) 





• MYTH NO. 5: No trademark registration 
= no trademark rights (I’ll just check it 
out at www.uspto.gov”). 

•   REALITY: Possible sources of 
trademark conflicts may arise from: 
–  federally registered trademarks 
– state registered trademarks 
– common law trademark rights (not 

registered anywhere) 



• MYTH NO. 6: The only reason to file for a 
federal trademark registration is to be able 
to stop someone else from using a name. 

• REALITY: Your federal trademark 
registration may prevent a third party from 
obtaining a registration affecting YOUR use 
of your own brand in the future. 

• WHY DO YOU CARE?: A third party’s 
trademark registration may “land lock” your 
trademark use. 



•  Intellectual property is often a company’s 
most valuable asset (the “gold mine” 
part). 

•  Intellectual property is easily overlooked,  
easily lost or destroyed, and often easily 
infringed (the “land mine” part). 

• BE CAREFUL! 
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